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A Jurisprudential and Legal Study of the Punishment
of a Habitual Killer of Dhimmis (Non-Muslims Whose Blood is Inviolable)
Seyed Hossein Hashemi*
Abstract
From a jurisprudential perspective, in the case of a Muslim killing a non-Muslim whose
blood is inviolable (mahuquq al-damm), the punishment of retaliation (qisas) is eliminated
and only blood money (diyya) is paid. However, according to the prevailing opinion of
jurists, if a Muslim becomes accustomed to killing dhimmis, his punishment is death. There
is, however, disagreement among jurists as to whether this punishment is based on
retaliation (qisas) or on the commission of a hadd crime. The jurisprudential evidence
supporting those who consider his punishment to be retaliation appears to be more cogent.
The present study, using a descriptive-analytical method, concludes that despite this well-
known jurisprudential view, the Islamic Penal Code of Iran remains silent on this matter
and, according to another possibility, implicitly rejects this prevailing view under Article
310. This ambiguity can lead to inconsistency in judicial practice in Iran. According to
Article 220 of the Islamic Penal Code, if a judge considers the killing of a dhimmi to
constitute a hadd crime, he is obliged to issue a ruling based on Article 167 of the
Constitution; and if the presiding judge believes that, under this article, a new crime and
punishment may be established on the basis of jurisprudential opinions, he might sentence
such a person to death. But if the judge regards this punishment as a form of retaliation,
reliance on Article 220 becomes problematic, since that article pertains to hadd
punishments. Nonetheless, regardless of this article, a ruling of retaliation may still be
issued on the basis of Article 167. In view of the principle of clarity in criminal law, it is
appropriate for the legislature to adopt a clear stance regarding the prevailing jurisprudential
opinion.
Keywords: dhimmi, repeated murder, retaliation (qisas), spreading corruption on earth

(ifsad fi’l-ard), Islamic Penal Code.
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