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Distinct Ways of Compensating Financial Damages
for Breach of Contractual Commitments
in Shi'a and Hanafiyya Jurisprudence

Mirtaqi Hoseyni Gorganit
Seyyed Javad Hoseynikhah?
Huriyeh Khodayi®
Abstract
In Islamic jurisprudence, the principle of incumbency (Lozum) of all contracts is accepted
and the parties should fulfill their commitments (ta'ahhodat). In cases where one of the
parties of the contract does not fulfill its obligations, there is a breach and the breaching
party must compensate the financial damage by returning the situation to the previous state.
so; Examining compensation methods is of special importance.
In this research, using library studies and analytical-comparative methods, it has been tried
to investigate the difference of opinions of Shi'a and Hanafi jurists in the methods of
compensation for financial loss in terms of the object and the profits. In Shi'a jurisprudence,
the person causing the loss is absolutely responsible for the financial loss, both in terms of
the object and profits, and the margin of defects (ArshE 'oyub) and in the event of lesion
(Ghabn) he is unconditionally responsible; However, Hanafi jurisprudence did not accept
the guarantee of loss of benefits (zarare Manafe') and the right to accept the deal and
receive the margin (Arsh), and it has only and limitingly considered the option of lesion
(Khiyare Ghabn) in the case of dissemble (Tadlis) as a right for the loser (Motazarrer) to
cancel (Faskh) and terminate the transaction.
The writers, by examining the opinions of jurists, according to the fundamental difference

between the two views on the guarantee of benefits and the proof of margin, the condition
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in contract (Sharte Zemne 'aqd) and compensation for lesion, have come to say that there is
not a single system for financial compensation; However, considering that in recent years in
the laws of Afghanistan, Imami jurisprudence has been used as the basis of legislation
alongside Hanafi jurisprudence, in this article, the degree of conformity and differences
between the laws of this country and the Shia jurisprudence has been expressed through a
comparative study of the laws of the country.

Keywords: Commitments, Financial Damage, Compensation Methods, Guarantee
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